
U. S. Department 
of Transporation 

FederaI High way Administration 
Office of Program Quality 
Coordination 





Abstract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

ackgound . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Case Studies of Maryland and Missouri 5 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ssues for FHWA Consideration 12 

. . . . . . . . . . . . . . . . . . . . . . .  Appendur A, Summary of Statutes and Regulations 14 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Appendix B, Best Practice Process 19 

Appenchx C. Memorandum on the Effects of the Telecommunications Act of 1996 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21 





Case Stubes for Tradmg Access to Freeway ROW for Wirehe Telecommunications 1 

A number of state highway agencies (States) have 
permitted telecommunications to be located 
longitudinally along freeway rights-of-way 
(ROW>. In two instances, the States have traded 
such longitudinal access to obtain Intelhgent 
Transportation System (ITS) infrastructure. The 
experiences of these two States can provide 
valuable information for other States considering 
longitudinal accommodation. This dormation is 
valuable whether a State is considering cash, 
barter, or no compensation for permitting the 
access. The experiences of these two States dso 
raised a number of issues and questions for the 
FHWA to consider regarding utility 
accommodation policies. 

The FHWA policy for non highway use of federal- 
aid highways ROW is covered in one of three 
ways. The three ways are accommodation of 
utilities, acco~~modation of private lines, and 
encroachments (including airspace use).' The 
two case studies described in this report are 
aeco~ll~llodations of utilities because the 
teleconununications providers were defined as 
utilities in their states. 

The FHWA allows accommodation of utilities on 
freeway ROW so long as the safety and operation 
of the freeways are not cdmpromised. Under the 
current FHWA policy, the "States must decide rf 
they want to allow utilities on freeways and if so 

b e  distinction is important because the 
FHWA's policies dBer sipficantiy among these uses. 
Appendur A is a Summary of Statutes and Regulations 
Relating to Accollxnodation of Utilities, 
Am~lll~lodation of private hes, and. Auspace Use and 
Occupsncy. 

to what extent and under what conditions2." Thqr 
may pennit certain utilities and exclude others. If 
they so choose, the States can prohibit any utility 
installations. The FHWA does not require that 
States be compensated when permitting utility 
accommodation. The States may charge fees for 
utility access to freeway ROW, or barter for 
servim. The FHWA does not require States to 
share any compensation so derived with the 
FHWA or use any compensation on other Federal- 
aid projects. The FKWA defines utilities 
generally to be those that serve the public interest 
and defers to States when the State's definitions 
are more restrictive. 

FHWA has always permitted transverse utility 
accommodation. Longitudrnal utility installations 
have been permitted on federal-aid, non-freeway 
highway facilities for many years, but have only 
been permitted on freeway facilities since 1988. 
Before 1988 the FHWA prohibited longitudinal 
utility accommodation except in "extreme case 
situations3." The prohibition was felt to be needed 
to maintain access control and maximize safety on 
 interstate^.^ The previous prohibition of 
longitudinal accommodation by both FHWA, and 
AASHTO, is stiU evident by the number of States 
that still prohibit longitudinal 8~~0mmodation. In 
a survey conducted in 1993 and 1994, "twelve 
states indicated they would pemit transmission 

2~mgram Guide, Utility Adjustments and 
Accommodation on Federal-Aid Highway Projects, 
July 1 995 by the Federal-Aid and Design Division, 
Office of Enpeering, Federal Highway 
A-ti011, FKWA-PD-95-029. 
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type utility facilities to longitudinaliy occupy 
freeway right-of-way. Thrrty-nine states indicated 
they would prohibit such use."5 

Since 1988, the FWWA policy is to allow each 
State to decide if it will allow longitudinal utility 
accommodation. This implies that utilities can be 
longitudinally accommodated under controlled 
circumstances. AASHTO, as well as some 
States, is reconsidering its more prohibitive 
policies. AASHTO recently revised its policy 

s on freeway ROW and now 
recognizes that use of freeway rights 
of way for buried fiber optic cables is 
permi~sible.~ 

The revised AASHTO policy has been 
supplemented with guidance to iden* key 
elements involved in the implementation of shared 
resource projects.' 

When longitudinal 8ccommodation is to be 
allowed, appropriate State policies must be 
included in the State utility accommodation policy 
and approved by the FHWA. These policies must 
include establishment of a utility strip along the 
outer edge of the ROW and confomance to clear 

'~~nthcsis of Highway Pntcticc 224 'Zongitudinai 
Occupancy of Controlled Access Right-of-way by Utilities." 
Transportation Research Board. National Academy Press, 
Washington, D.C. 19%. 

6 A A S ~ ~ ~  Policy Resolution PR-2 1-95. 
Approved October 29,1995 by the AASHTO Board of 
Directors. 

'"~uidance on Sharing Freeway and Highway 
Rights-of-way for Telecommunications" by AASHTO 
Task Force on Film Optics on Transportation Rights- 
of-Way under NCHRP Advisory Panel 20-7, Task 76. 
AASHTO, 1996. ISBN 1-56051-045-5. 

8 23 CFR 645.209 (c), for mstallations in 
freeways. 

zone p~licies.~ States are also required to 
document the requirements for individual 
~h~~~mmodations in agreements or permits.1° 

Status 

Some States have permitted telecommunication 
providers limited use of highway ROW. Several 
States have adopted permissive longitudinal utility 
accommodation policies; some have taken the 
initial steps to form partnerships with 
telecommunication providers. Two states, 
Maryland and Missouri, have traded access to 
freeway ROW for telecommunications (fiber 
optics) which will be the backbone of their ITS. 
Most States have decided not to permit 
longitudinal access or have identified barriers to 
resource sharing. Some States abide by the 
previous FHWA and AASWTO policy aKi 
prohibit longitudinal acco 
safety and access control. Other States lack the 
incentive to allow longitudinal accommodation 
because State Statutes prohibit the State from 
receiving compensation for utility 
accommodation. Additionally, some State DOTS, 
that can be compensated, lack the incentive 
because revenue so derived is not earmarked for 
transportation use but must go into a general 
fund." 

Besides this review, the Department of 
Transportation's ITS Joint Program Office and 

923 CFR 645.209 (a), for the type of highway 
involved. 

"23 CFR 645.2 13 

''shared ~esources: Sharing ROW for 
Telecommunications. FHWA-PO-96-0014. "Shered 
Resources: Sharing Right-of-way for 
Telecommunications" by Apogee Research, Inc. 
identilies arnd analyzes a variety of legal, political, and 
institutional issues for owners of highway right-of-way 
to consider for resource sharing or right-of-way 
accommodation projects. 
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AASHTO are providing assistance to States that 
are considering the accomodation of 
telecommunications. The study for the Joint 
Program Office'2 identifies twenty threshold 
issues that States need to address before pursuing 
"resource sharing" arrangements. A number of 
these issues also apply to longitudinal 
accommodation. AASHTO is currently 
developing guidance to accompany their policy 
resolution that recognizes telecommunications 
accommodation. These sources provide valuable 
information for States considering either "resource 
sharing" or Iongtudind accommodation for 
telmmunications. 

The impact of the Telecomunications Act of 
1996 has been of concern to many States.I3 
Section 253, Removal of Barriers to Entry, states 
that "no State or local statute or regulation, or 
other State or local legal requirement, may 
prohibit or have the effect of prohibiting the 
ability of any entity to provide any interstate or 
intrastate te1ecommunications service." However 
the Section goes on to say that this clause should 
not interfere with State and local governments' 
ability to manage their public rights-of-way and to 
be compensated for their use, so long as they 
manage and charge compensation in a 
nondiscriminatory fashion. 

Also, Section 704, Facilities Siting, Radio 
Frequency Emission Standards, contains a 
statement that State and local governments shall 
not unreasonably discriminate in decisions to 
allow placement of personnel wireless service 
facdities. The FCC has issued rules to implement 
Section 704. Telecommunications companies that 
feel that they have been discriminated against 
under this section must use the courts for remedy. 
ahis differs from Section 253. 

The FCC will not be issuing any rules for Section 
253. Rather, issues will be dealt with as 
telecommunication companies petition the FCC 
when they feel they have been denied entry. The 
FCC has received a couple of petitions from 
teleco~~l~~lunications companies who believe that 
they have been denied entry per Section 253. So 
far these petitions have been against local 
governments, but they wiU no doubt develop 
precedent for any petitions against state 
governments. ; 

The FHWA Office of Engineering has continned 
the authority of the States to control their ROW in 
light of the Act in a memorandum dated October 
25,1996 (Appendix C is a copy). 

Purpose 

The intent of this review was to: 

identrfy the methods used to determine equity 

I3The AASHTO ''Working Paper, the 
Telecommunications Act of 1996" is an excellent 
summary of the Act as it impacts the States. The Paper 
prioritizes the sections of the Act whch will have the 
greatest impact on States. It paraphrases the Sections 
of the Act for easier mderstandmg and notes potential 
impacts on State and local governments. The Paper 
also lists the implementation schedule for rules by the 
FCC to implement the Act. 

140ne decision has been made to date. The 
decision in the matter of Classic Telephone is available 
from the FCC. When the FCC receives petitions, it 
offers interested parties an oppo~W~ty to comment. 
Recogmug that many State and iocd governments 
may not be aware of or f d a r  with tlus process, the 
FCC wil! consider corn-  from states after the 
stated comment penod. The FCC encourages 
comments, as this may be the only way that they will be 
made aware of any pertinent issues State governments 
may have. 



among partners when the State permits utility 
accornrnodation. 

and implementing joint ROW activities or 
agreements 
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identrfy the types of instruments used by the 
States and telecommunication companies to 
implement their agreements. What provisions 
of these agreements have worked or not 
worked or found to be missing? 

identrfy any Federal Highway statutory, 
regulatory, policy impedances to utility 
accomodation that exist or are perceived to 
exist. Identrfy any changes needed to Federal 
Kghway statutes, regulations, or policy. 

identrfy any assistance or guidance that States 
or FHWA Division offices need from the 
FHWA program offices regarding utility 
accommodation. 

idennfy infomtion needed by States or 
FHWA Division offices not currently 

utility accommodation. 

Utility, ROW, ITS, policy, legal, or other 
senior staff involved with policy and 
implementing joint ROW activities or 
agreements for turnpikes, toll roads, cities, 
counties or other private entities owning 
highway ROW. 

Utility providers or other contractors who 
have or would like to have agreements for 
joint ROW usage. 

Clara Comer 
Transportation Specialist 
FHWA Office of Program Quality 
Coordination 
Federal Highway AdministPation, HPQ-1 
Washington, D.C. 

Methodology 

The team obtained information regarding 
longitudinal utility accommodation from those 
States implementing "resource sharing 
mgements." The FHWA has not dehed 
resource sharing arrangements. However a few 
States have reco resource sharing 
arrangements to be those in which the State offers 
access to freeway right-of-way in trade for fiber 
optic lines and equipment, andlor cash. Because 
only two States have resource sharing 
arrangements, this review documents their 
experiences as case studies for information to the 
FHWA and other States. 

David Cox 
Assistant Division Administrator 
FHWA Tennessee Division 
Federal Highway Administration 
Xashvilie, TN 

William Pickering, P.E., 
Chef, R/W and Utilities Division 
Pennsylvania Department of Transportation 
Harrisburg, PA 

Stuart A. Waymack 
Director, ROW and Utilities Division 
Virginia Department of Transportation 
Richmond, VA 

The team interviewed the following personnel in 
Maryland and Missouri: 

State utility, ROW, ITS, policy, legal, or other 
senior staff involved with developing policy 

owledgments 

The team would Like to thank the 
telecommunication providers, State, FHWA 
Region and Division personnel for their candid 
thoughts and suggestions during the meetings. 
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Administration 
@fZAj 

The SKA. feels that because ROW is a -id use, wvertfionrtl apprausd procedures amnot 
be used. The question becarnes what is the cost to the State to meet its weds. 

MarylaKf did ask responders to heir Request f a  Proposals fRFP) for fiber optics on the 
Baltimore Wasfungion comdor to incfude a rrmmrj value oftheir offer to the State- Tfiis 
d d  be seen as the value ofthe ROW to klecarmnunication provider. 

l 3 ~  studies &at MdTA conducted (nded below) w m  s h a d  with tbe SWk 

The Maryland Transportation Authority (MdTA) is the agency in the DOT responsibile for 
the highway and bridge toll facilities io Maryland. 

A goal of the MdTA is revenue gemration as well as support of various ITS needs. The 
MdTA views access to the ROW as a source of revenue generation. Two studies for the 
MdTA assess per site or per d e  value of the ROW so that MdTA has a means of evaluating 
proposals offered by utility companies. 

The tern found dedicated and knowledgeable 
individuals who were interested in sharing their 
experiences with other states. 

ASE STUDIES OF MARYLAW 

Fundmental to trading ROW access for 
teleco 'cations is the determination of equit\. 
In other words, how is the value of ROW access 
determined? The FHWA and the States have 
invested much effort and expense to remove 

utilities fiom freeway ROW. Therefore some 
believe that utilities should not be allowed back on 
the ROW. Others believe that because of the 
profits that the telecommunication providers will 
generate, the States should be correspondingiy 
compensated for allowing access to ROW. 
Others, as with Maryland and Missouri, believe 
that If the cost of acquiring telecommunications to 
support ITS can be sigcllficantly r e d 4  or 
eliminated through a trade for ROW access then 
an appropriate vdue has been established These 
States allowed the current market, or demand of 
the telecommMication providers, to decide what 
the State would receive in trade for permitting 
access totheROW. 
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Both Maryland and Missouri went through a 
somewhat sinnilat process that culminated in 
construction of a fiber optic system. A m a x y  
of best practices derived from both States is 
documented in Appendix B. 

Both states had interest from 
teleconvnunications providers who wanted 
access to highway right-of-way. 

Mayland advertised a meeting for interested 
telecomunications providers to express their 
interest or concerns with resource sharing. They 
advertised the meeting nationally as well as locally 
and it was well attended. 

Missouri 

Missouri conducted inital interest meetings 
separately with te1ecomunication providers in 
the St. Louis metropolitan area. The providers 
wanted to be met with individually. 

at the telecommunication providers wanted 

It is important to providers that States be flexible 
on where lines may be located. The safety of 
personnel and equipment during construction and 
maintenance, protection of lines, and ease of 
construction are very important to a provider. 
Providers have limited funds for installations and 
they view highways as one of a number of 
alternatives. 

as critical. They want 

year is a lifetime to the providers." 

Providers do not want States to resell fibers (i.e., 
they do not want States to be perceived as a 

telecommunication provider). As long as fibers 
provided to the State are for State use only'5, these 
providers see resource sharing as a good deal. 

Both States recognized a need to change their 
existing longitudinal accommodation policies 
to recognize telecommunications. 

Maryland's policy had been that they did not 
permit longitudinal utility lines to be installed on 
the ROW of expressways. In January 1994, the 
FHWA Region 3 office approved the revision to 
Maryland's longitudinal accomodation policy to 
recognize resource sh&g projects. The St.& 
Highway Administration ( 
sharing projects to be proj 
State of Maryland and a public/private company 
to achieve a common goal of meeting each others 
communication needs. The hadtobe 
underground. Access to the could 
only be made from adjacent properties or 
crossroads. The installations were to be located in 
a utilrty strip established along the outer edge of 
the right-of-way. Normally, installation within the 
median of freeways is not allowed. However, 
exceptions could be made for 
extraordinary width. Here the facility could be 
installed beyond clear zones. An exception for 
installation in the median was granted so that 
installation would be where the State might 
othenvise install its own communication 
infrastructure. 

Missouri 

Missouri's policy for the location and relocation 
of utility lines on the Interstate System or other 

'% Missouri, the telecommunication 
company wanted the fiber provided for the State's use 
to be ody used for transportation purposes by the 
DOT. 
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Similarities The States offered opportunity to all 
telecommunications companies to 
compete for access to ROW in exchange 
for the best offer of fiber optic systems 
andfor cash. 

1 ~iseouri  1 MoDOT offered exclusive access to 

I 
I 

ROW on 1,204 miles of main h e  
freeway including urban area of St. Louis 
and ma1 connecting freeways. 

In exchange MoDOT wanted access 
nodes at each interchange, a minimum of 
six fibers, and coverage of the St. Louis 
area MoDOT wanted lines 24 to 30 feet 
off edge of pavement. 

Telecommunications providers are given access 
to hghway ROW to install fiber optic h e s ,  lo 
exchange, State receives or is Mca ted  fiber 
optic h e s  and some operating equipment. 
Neithe: State DOT received cash consideration. 

MCI placed twoconikrits almgtbeROW &ered, 
0neconduitisf~MC17suse. TZreatha conduit 

Gonta in s72h  (24 hmMCffor Sw'suse, 
24 from TCG for State's wef and 24 fbr X G 7 s  
use). MCI prkne ~ t ~ ~ t n m r ~  TCGsubantrecttff 
to Ma- TCG offered the S W  the 24 &us tftta 
ageernent with MCI was finattzed MCI 
SEfA agreed to offer %om TCG. Tbe State owns 
the conduit aad fiber installed for tbe St&. MCI 
owns the hami holes and pfovides afl rnainh- 
i e . ,  access. TCG provided SOSIfET based fiber 
optic transmiss'ion system on 4 of tbe fhrs 
pmvidedto&eStateandt.nUrdwidth. TCGretains 
ownersiupofeJ1~csandhaxdwsre 
associ-atedwhh SONET S?lstem,exmptSfibm. 
MCI does all lnscaltation for MCf , State, and 
TCG. 

The Maq1aud Department of Natural[ Resources 
m i d  cash c o m v t i a n .  

An exclusive easement is granted to DTI to be 
located within MoDOT ROW offered but outside 
utdity corridors. The exciusivity applies only to 
other fiber optic systems or communications 
systems. The location of the easement (and fiber 
optic h e )  can be moved wittun the ROW limts 
at mutual agreement of MoDOT and DTI. 

In exchange for easement, DTI will provide, for 
the MoDOT's use, six d&cated and lighted fiber 
optic strands, access equipment at interchanges, 
and ulLl maintain and upgrade the system as  
necessary. DTI owns the six dedicated fibers and 
operates and maintains the equipment provided. 
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freeways is that "patallel installations on the right- 
of-way shall be permitted only where an outer 
roadway exists, . . . provided that underground 

6 feet of the normal right-of- 
way line, and provided that the facility can be 
installed and maintained between the outer 
roadway and right-of-way line . . . ." In Janurtry 
94, the FHWA Region 7 office approved an 
exception from the approved policy. The 
exception permitted fiber optic cable to be buried 
generally 24 to 30 feet from the edge of through 
pavements. The exception was specificalIy made 
so that the Missouri Department of Transportation 
(MoDOT) could pursue a Request for Proposals 
(RFP). The RFP was to solicit proposals for 
exclusive access to this right-of-way in exchange 
for fiber optic communications to be used ody by 
MoDOT for transportation purposes. MoDOT 
would not permit other fiber optic lines on the 
freeways outside the utility comdor as long as an 
agreement is valid between the State and a 
telecommunication provider. 

Both States used a competitive process to 
request proposals fiom telecommunications 
providers. 

Both States received only one responsive proposal 
to their U P .  

Missouri 

MoDOT did not advertise publicly. Instead, they 
sent RFPs to all telecommunications providers 
reco by the Missouri Public Service 
Commission. 

Authority to procure telecommunications 

In both Maryland and Mssouri, a state agency 
outside the highway agency is responsible for 
procuring telecommunication services for all state 
agencies and departments. 

The Maryland Department of Budget and 
Management (DBM) has responsibility for 
procuring telecommunication services for 
agencies including the SHA. When MCI 
Telecommunications Corporation 
approached the SHA for consideration of a 
resource sharing arrangement, the SHA and DBM 
developed the process resulting in the agreement 
with MCI. Other efforts for additional resource 
sharing arrangements have been a joint effort by 
the DBM and the SHA. DBM issued the 
and dong with the SHA, executed the res 
agreement. 

Missouri 

After the RFP was issued, the Missouri Office of 
Administration questioned the authority of 
MoDOT to contract with a telecommunication 
provider. The Office of Administration has 
statutory authority to provide telecommunications 
senices to agencies with the state government. 
Also, the Missouri Public Service Commission 
(PSC) did not want the Department of 
Transportation to become a telecomrnllni~~tion 
provider. They ha l ly  resolved the matter when 
MoDOT revised the RFP to state that the 
telecommunications obtained would only be used 
for highway purposes (e.g., ITS). MoDOT issued 
the RFP and executed the resulting agreement 
with Digital Teleport, Inc. @TI). 

Status of Installati'ons 

Installations are not complete in either State. In 
Maryland, whiIe conduit and fiber are in place, not 
all equipment has been installed. In 
approximately 500 miles, primarily in the St. 
Louis area, have been installed. 

So far, neither State DOT has used the fiber 
provided. 
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District offices of both States issued permits for 
the construction of the fiber optic systems. In 
both States, multiple district offices were 
involved. Both States conducted preconstruction 
meetings with contractors during whch they 
discussed the permitting process. 

Marvland 

Under the agreement in Marq'Ia.4 fiber optic 
installation was to occur in four Districts of the 
SHA. Each District Engineer had unique concerns 
a b u t  when they would allow installation and 
other traffic control concern. All four districts 
agreed to issue one permit that included site 
specific conditions for lane closures, for example. 

s is the first h e  that they have issued a muiti- 
district permit. The districts also felt that issuing 
one pennit was important because MCI had 
multiple contractors for installation and traffic 
control who had different boundaries than the 
Districts. 

The design, materials, and construction offices of 
the SHA reviewed plans from MCI. They 
required that MCI show on aerial photographs 
where lines would be located. 

They required that MCI have separate and 
additional pennits for lane closures and 
maintenance work. TCG America, Inc. (TCG) has 
been issued permits for access to manholes. SHA 
does not charge a fee for any permits.. 

Cost penalties for extending lane closures beyond 
hues permitted were included in the permit. SHA 
inspectors felt this was a valuabIe tool though it 
was never used. 

&strict that issued permits and DTI worked out a 
process for permitting. In this process, the district 
gives DTI a copy of as-builts that DTI marks up 
for h e  permit application. A representative from 
the district project development staff for utility 
coordination checks locations against future 
hghway projects and visually inspects the route. 
The &strict approved the location of all access 
points. Inspection during installation is minimal 
by district personnel. 

The &strict would have preferred to be involved 
earlier so that they could have planned interfaces 
to arterials for ITS infrastructure. They could 
have better defined the process for permitting 
earlier. 

There appears to be little coordination between the 
initid district involved and others throughout the 
State that will. be involved in the fiber optic 
installation. 

Both States were pleased with the install&ons. 

In Maryland, the SHA's permit requred 
continuous installation. No trenches were left 
open. The SHA had full time (twenty-four hour) 
construction inspection staff on the project. SHA 
inspectors were concerned primarily with m c  
control. Inspection of installation was not as big a 
concern to SHA. Overall SHA was pleased with 
performance during installation. The FHWA felt 
that gradmg in the median could have been more 
closely reviewed to unsure that unsafe mounds and 
ruts that could have affected a vehicles trajectory 
in front of the continuous median barrier where 
eliminated 

Missouri 
MCI used subcontractors for tr&c control. 

In Missouri, the districts issued permits for work 
on a route within each district's limits. The &st 
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One fatality occurred during installation, but was 
attributed to driver error and alcohol. 

The SKA felt that there was good communication 
and coordination among MCI, MCI's 
subcontractors, SHA, and other state agencies. 
The SHA felt that tfus project went better than 
many other highway construction projects. MCI 
voluntarily provided the SHA inspectors with 
cellular phones. The SHA inspectors felt that this 
was very useful and helped maintain go& 
communication for incident management. 

The SHA inspector felt that the pennit had the 
"teeth" in it to back up inspectors when needed. 
The pennit included standard penalties when lane 
closures were extended and this was thought to be 
a good technique to help the inspectors. 

Missouri 

In Missouri, there were no incidents or lane 
closures due to installation. DTI learned that 
installation in the direction of the flow of traffic 
was important. 

MoDOT currently has a mdti bciplinary team 
for bation of the agreement with DTI. 
The team includes representatives from the trafEc 
management, utilities, and legal offices. 

Maintenance 

Both States nquind thattbe contractor provide 
routine maintenance of systems provided during 
the life of the agreement. Both States required the 
contractor to provide two hour response time for 
major system outages. Both States required that 
the contractor provide twenty-four hours per day, 
seven days a week response to calls for service or 
maintenance. 

Marvland 

Maryland required that the system and 
components be warranted for two years. 

Since installation, one district in Maryland has not 
had any emergency repairs. Another has had a 
number of instances. 

Missouri 

In Missouri, DTI is required to upgrade system 
provided to the State when DTI upgrades its own 
portion, but DTI says they will upgrade the State's 
portion only when technological upgrades are 
needed. 

Location 

Both States' accommodation policies call for a 
utility strip to be along ROW limits. Due to cost 
to install, teman, and possible environmental 
considerations (e.g. wetlands); providers wanted 
to use the median for part of the installation. Both 
States used exceptions to their policy so that 
conduits could be installed in the median. 
mileage installed or to be installed in the median 
has been or will be sigruficant in both States. 

Marvland 

In Maryland, the revision to the accommodation 
policy to recognize resource sharing projects 
called for a utility strip to be established on the 
outer edge of the ROW. The policy discourages 
the use of the median. Also, no part of the 
resource sharing facility is to be placed in the clear 
zone. The SHA can make exceptions to these 
requirements when access or location is 
unavailable or impractical, but the SHA's Chief 
Engineer and the FHWA must approve them. 

It was apparently cost prohibitive to establish the 
utility strip. Therefore the SHA allowed 
installation in the median along 1-83 and off the 
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Features of Agreements 

7 

2 ten-year renewals are 
possible 

Orte relocafton since 
rnstaflatim has been 
necessary because of 1595 
widemng. Costs w& be 
IxmebyMGIrmdertheteams 
&the agreement. H o w ,  
i>ecmSIiAknewofproject 
dumg initial d a t i o n ,  
Sf.EA and MCI agreed to share 
the costs of ?his reiocation. 

A performance trand in the 
8mmt of constntct~n 
estimated by MCI was 
required 

Missouri 

Agreement calls for access at every 
interchange. DTI also providing access 
at DTI's expense at rest areas and 
weigh stations in nual areas. 

Agreement provides for &ti& 20 
year renewals. 

At termination of the agreement, the 
provider has the option to remove, sell 
to MoDOT, or abandon the fiber cable 
and related equipment. 

For the mileage of ori@ agreement, 
MoDOT pays for relocations. DTI 
pays for reloca~ons on the 400 miles 
added by an amendment to ori@ 
agreement. 

MoDOT has paid for 2 or 3 relocations 
of DTf's h e s  so far. Two because 
DTI w o w  before permit was 
approved In one instance DTI agreed 
to share costs. 

DTI obtained a ciause in the agreement 
where they must approve asy 
longitudinal telecommunications utility 
~cc011zmodation of more than loo0 
yards requested by any other company. 

Both performance and payment bonds 
were r e q d .  
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paved shoulder on 1-695. ln both corridors, the 
installation was consistent and did not meander 
from median to shoulder and back. The FHWA 
approved the exception from the longitudmd 
policy for the median location. Lines are four to 
five feet off shoulder and have four feet of cover. 

Missouri 

In Missouri, the accommodation policy states that 
a six-foot utility corridor can be established where 
there is a frontage road. Here utilities can be 
accessed frorn frontage roads. 

DTI wanted the flexibility to place Iines where 
ation would be easiest MoDOT is dowing 

the location to change from off a shoulder to the 
median. Placement of the fiber optic lines are an 
exception to the longitudind accommodation 
agreement approved by the FHWA. The FHWA 
approved the exception. 

MoDOTYs agreement with DTI provided for 
placement of the fiber optic line 20 to 30 feet from 
the edge of the pavement. However, after 
installation was begun, topography dictated the 
best location for the fiber optic cable, including 
some installation in the median. 

~[SSUES FOR THE A 

During the review, the team identified the 
following issues for the FHWA consideration. 
The team recormends that the FHWA Office of 
Engineering resolve the following questions in 
concert with Division offices and the States. 

@ Should the FHWA recognize and issue policy 
for resource sharing? How would the FHWA 
define resource sharing? Would resource 
sharing be d&ed only in terms of specific 
a~comodation (i.e., telecommunication 
utilities) or should there be a broader 
definition for all utilities? 

Should the FHWA be more involved in 
helping State's maximize the benefits 
received by allowing accommodation? If so, 
how? Currently, the FHWA exempts utility 
accommodation from the airspace requirement 
for fair market value compensation. Even so, 
some States are advancing resource sharing 
arrangements as utility accommdation for 
telecomunications . They are trying to 
maximize a benefit to the State in 
telecommunication inffastructure andor 
services andfor cash. 

Should the FHWA policy for utility 
accommodation (and resource sharing) move 
frorn permission to encouragement? 

As the current demand is s 
to wireless utilities, are wireless utilities 
adequately addressed in existing statutes, 
regulations, and policies? Are there any 
issues specific to wireless utilities that need to 
be addressed? 

Both Maryland and Missouri have received 
interest by wireless providers for 
accommodation. Neither State was sure if nor 
how their current accommodation policy 
applies to wireless. 

FHWA regulations call for a utility strip to be 
established at the outer edge of the rightsf- 
wag6. Installations in the median and in the 
clear zone are not permitted except in 
"exceptional situations." However, in both 
Missouri and Maryland it was deemed 
impractical (i.e., cost prohibitive) to establis 
a utility strip. The FHWA approved 
exceptions to the State's utility 
accommodation policies to allow conduits to 
be placed in the median and/or close to or 
under paved shoulders. 
locations for mainten 
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by pennits; however, very little maintenance 
is expected and both State hghway agencies 
believe these were the best possible locations 
for the utilities. Shodd the FHWA relax its 
position for the location of underground 
utilities? 

States and Divisions should consider 
reviewing and possibly revising utility 
accommodation policies. The policies should 
be reviewed in light of the 
telecommunications act and accommodation 
of both wireline and wireless utilities. 

Consider changing delegation of authority for 
approval of accommodation policies. 
Currently this authority is delegated to 
Regional Administrators. The authority to 
approve airspace agreements has been 
delegated to Division Admimstrators. The 
airspace agreements are similar in nature to 
the accornrnodation policies. As a preliminary 
result of this review the FHWA Federal-Aid 
and Design Division has clarified the 
delegations of authority to delegate approval 
of both longitudtnaI private lines and approval 
of air space agreements to Division 
Administrators' '. 

"71nformation Memorandum dated October 
23,1996 on Approvd of Longitudinal Private Line 
installations on Federal-aid or Direct Federal Ehghway 
h j e &  h r n  the Acting Chief, Federal -aid and 
Design Division 
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ACCOMMODATION OF UTILITIES, 
ACCOMMODATION OF PRIVATE LINES, AND 

AIRSPACE USE ANI) OCCUPANCY 

cs are notes added for clarification. Italicized notes do not appear in the ori 

) Use for highway purposes. 

der paragraph (c) of s section, all real property, including air 
the right-of-way boundaries of a project sh 

ses. No project shall be accepted 
satisfied. The State highway department shall be responsible for 
of-way free of all public and private installations, facilities or 

under paragraph (c) of this section; 

strator approves as constituting a part of a highway or as 
necessary for its operation, use or maintenance for public highway purposes and 

ational sites established and maintained in accordance with Sec. 1.35 of the 

r use or occupancy. 
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Subject to 23 U.S.C. 1 1 1 la, the temporary or permanent occupancy or use of 
right-of-way, including air space, for non-highway purposes and the reservation of 
subsurface mineral rights within the boundaries of the rights-of-way of Federal-aid 
highways, may be approved by the Adrmnistrator, if he determines that such occupancy, 
use or reservation is in the public interest and will not impair the highway or interfere 
with ttre free and safe flow of traffic thereon. 

23 CFR 645.205, Policy. 

(a) Fursuant to the provisions of 23 CFR 1.23, it is in the public interest for utility 
facilities to be acconunodated on the right-of-way of a Federal-aid or direct Federal 

ghway project when such use and occupancy of the highway right-of-way do not 
affect highway or traffic safety, or otherwise impair the highway or its 

, and do not conflict with the provisions of Federal, State or local laws 

No such blanketfinding ofpublic interest exists forprivate lines or airspace joint use. 

23 U.S.C. 109(1) 

(I) h determining whether any right-of-way on any Federal-aid highway should be used 
for accommodating any utility facility, the Secretary shall- 

(A) first ascertain the effect such use will have on highway and traffic safety, since in 
no case shall any use be authorized or otherwise permitted, under this or any other 
provision of law, which would adversely affect safety; 

(2) For the purpose of this subsection-- 

"23 U.S.C. 11  1, Agreements relating to use of and access to rights-of-way- Interstate System 

Agreements between the Secretary and the State highway department for the construction of projects on the 
Interstate S y s m  may authorize a State or political subdivision thereof to use or permit the use of the 
airspace above and below the established grade line of the highway pavement for such purposes as will not 
impair the full use and safety of the highway, as will not require or permit vehicular access to such space 
directly &om such established grade line of the highway, or otherwise interfere in any way with the free flow 
of traffic on the Interstate System. 
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ty" means any 
r producing, tr 

fight, heat, gas, oil, cmde prod 
water not connected with highway drainage, or any other similar commodity7 

r police signal system or street lighting system, which directly or 

(B) the term "right-of-way" means any real property, or interest therein, acquired, 
dedicated or reserved for the construction, operation, and maintenance of a 

(e) Private h e s .  

ecause there are circumstances when private es may be allowed to cross or otherwise 
occupy the right-of-way of Federal-aid projects, highway agencies sb 

nn policies for properly controlling such permitted use. When pe 
es must conform to the provisions of this part and the provisions of 2 

for longitu 

See. 713.202 Applicability. 

(a) The provisions of this subpart apply to the use of airspace on the Federal-aid highway 
s, except as provided in paragraph (b) of this section. 

(b) This subpart does not apply to railroads and public utilities which cross or otherwise 
occupy Federal-aid highway rights-of-way, . . . . . 

Air space, as used in this subp at space located above, at, or 
established gradeline, lying wi e approved right-of-way limits. 

23 U.S.C. 156, airspace rights-of-way 

Subject to section 142(f), States shall charge, as a rninimlr~n, fair market value, with 
at the discretion of the Secretary for social, e 

ale, use, lease, or lease renewals 
occupancy or for on projects eligible for assis 
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way airspace acquired as a result of a project funded in whole or in part with Federal 
assistance made available &om the Highway Trust Fund (other than the Mass Transit 
Account). This section applies to new airspace usage proposals, renewals of prior 

or leases entered into by the State after the date of the enactment 
ay Act of 1987. The Federal share of net income fiom the revenues 
ales, uses, or leases (including lease renewals) under this section 
for projects eligible under title. 

FHWA Order M1100.IA 
July 14, 1995 

ART I. DELEGATEONS OF AUTHORITY 

17. REAL PROPERTY ACQUISITION 

d. Property Management 

(4) Use of Airspace. Regional Administrators are delegated the authority to 
approve or disapprove applications for the use of airspace. This authority shall 
be redelegated to Division Administrators. 

24. RIGHT-OF-WAY ENCROACHMENTS. Regional Administrators are delegated the 
authority to determine that right-of-way encroachments on projects, other than 
projects on the Interstate System, must be removed, or approve conditions under 
which they may be permitted to remain (23 CFR 1.23). This authority may be 
redelegated to Division Administrators. 

ON 3. ENGINEERING AND OPERATIONS 

37. ACCOMMODATIOX OF UTILITIES 

a. Regional strators are delegated the authority to approve a State's statement and 
policy, and any subsequent changes or modifications thereto, for accommodating 
utilities and private line crossings on the right-of-way of Federal-aid and Federal 
lands highway projects under FAPG 23 CFR 645B (Accommodation of Utilities). 
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strators are delegated the authority to approve requests purs 
51 paragraphs 9d(l) an (2). The authority to 

to [23 CFR 645.2151 paragr 941) may be redele 
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FOR 

T R A D ~ G  LONGITUDINAL ACCESS TO Row 
FOR TELECOMMUN~CATIONS 

An interdisciplinary team includmg State highway utility, right-of-way, acquisition, and 
telecomunication userlg representation should lead and coordinate the following process: 

Detennine needs and priorities of state for telecommunication so that the State has a 
position from which to bargain. 

State highway department needs to determine authority to procure (either buy or lease) 

Detennine needs of telecommunication providers. 

Review and revise longitudmal utility accommodation policy if necessary and obtain the 
FHWA approval. Particular attention should be paid to: 

a. Defining telecommunication utilities who will be permitted access. 

b. Generally describing how location and access control will be allowed. 

c. Generally define if and how multiple providers will be accommodated. 

d. Address provisions for and restrictions on system construction and maintenance. 

Use competition to obtain telecommunications. 

'9~elecommunication users should be representative of the state highway or agencies who need and 
will be using the telecommunication infrastructure. These users may include ITS. Coordination with cities, 
counties, W O s ,  and others with whom information may be shared should be encouraged. 
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ent with teleco~~~munications provider so that ownership ( 
, location, relocation and access issues are addressed. 
s specific equipment and le of the agreement. 

c location internally with planning andlor design staff. Put the onus 
on providers to accurately locate propose locations on as builts or 

processes with telecommunication provi 
en districts and any 
es, traffic control, ther unique Issues are 

areas of high volume c, assign construction inspection s 
1 and work site s 
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Memorandu 
Federal Highway 
AdministrPtion 

5 - 2  e c e  INFORMATION: Effects of the Teiccommunications =.a-e 2cto~er 25, :996 
Act on Utility Accommodation 

- - 'OT Director, Office of Engineering 
;e!: v ' C  

A::" 3: HNG- I0 

- V e g i  onal Federal Highway Admi ni strators 

Since 1988, Federal Hignway Administration (FHWA) policy has allowed State 
highway agencies (SHA's) to decide for themselves if they want to allow 
longitudinal utility installations on freeway rights-of-way and, if so, to 
what extent and under what conditions. They have been a1 lowed to permit 
certain utilities and exclude others, and, if they so desire, to prohibit 
longitudinal instal 1 ations entirely. 

We have recently been asked what effect the Telecommunications Act of 1996 
(Public Law 104-104) has on this policy, in our opinion, there is no effect, . 
except that any SHA desiring to allow one or more telecommunications companies 
on freeway rights-of-way must make their intentions publicly known and must 
give all telecommunications companies the opportunity to compete. 

Many SHA's are now interested in entering into shared resources arrangements 
with telecommunications companies and confusion about this issue may be 
creating difficulties. Hence, we would like to reaffirm our policy as 
fol 1 ows : 

1. The FHWA does not encourage any SHA to enter into shared resources 
arrangements with telecomunications companies, but the FHWA does 
strongly encourage a1 1 SHA's to consider the pros and cons of sharing 
resources, and to decide for themselves what they want to do. 

2 .  The SHA's may decide i f  they want to allow telecomunications companies 
on freeway rights-of-way and;if so, to what extent and under what 
conditions. They may permit certain companies and exclude others. If 
they so choose, they can exclude a1 1 tel ecomnunicat ions companies. 
Note however: 

- I f  a SHA decides to enter into a shared resources arrangement with 
one, and 'only one, tel ecomuni cat ions company, it must make its 
intentions pub? icly known and must give a1 1 telecomunications 
companies the opportunity to compete to be the one. The RFP process 
satisfies these requirements. 

- If a SHA decides to enter into shared resources arrangements with 
several telecommunications companies, it must simi l arly, make its 
intentions pub1 icly known and must give all telecomunications 
companies the opportunity to compete to be the ones. As before, the 
RFP process satisfies these requirements. 



Te~ecornmunications companies that have been selected through an RFP process to 
install conduit for fiber optic cable in State owned right-of-way may have to 
sell capacity in a non-discriminatory manner to other telecommunications 
companies requesting access. Whether they do or not depends on whether they 
are a "local exchange carrier" as defined in 47 U.S.C. !53jr)(44) or a 
"utility" as defined in 47 U.S.C. 224(a)(l). Once the RFP process is 
completed, however, the SHA does not need to be concerned about whether the 
firm awarded the use of the right-of-way is providing access to others. That 
would be a concern of the firm. 

Some of the above policies may one day be tested in the courts, as will many 
aspects of the Telecommunications Act. Even so, until such time as the courts 
t e l l  them they can no longer do so, S H A ' s  should continue to manage their 
rights-of-way in the manner they deem most appropriate. 

This memorandum has been coordinated with the Office of Real Estate Services, 
the Intelligent Transportatjon Systems Joint Program Office, the Office of 
Traffic Management and Intel 1 igent Transportation Systems Appl i cat ions, and 
the Office of Chief Counsel. 


